COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of: RE@EZVED

BELLSOUTH TELECOMMUNIATIONS, INC. LG 17 72004

PUBLIC SZ3VICE
COMRAISSION

CASE NO. 2004-00295

COMPLAINANT

V.

NUVOX COMMUNICATIONS INC.

DEFENDANT

ANSWER OF NUVOX COMMUNICATIONS, INC.
NuVox Communications, Inc. (“NuVox”), by its attorneys, hereby files this
Answer to the Complaint of BellSouth Telecommunications, Inc. to Enforce Interconnection
Agreement (“Complaint”) filed with the Kentucky Public Service Commission (“Commission”)
on July 26, 2004.
PRELIMINARY STATEMENT
BellSouth’s complaint is without merit and should be dismissed or denied. The

parties’ Agreement,’ which incorporates certain auditing requirements set forth in the Federal

NuVox and BellSouth have entered into a multi-state Interconnection Agreement that governs their
relationship throughout the BellSouth region. The parties submitted the Agreement to each state
commission separately, and each state commission has approved the Agreement (thus, it is technically a
different Agreement in each state, although the provisions relevant to this case do not vary in any state}.
NuVox and BellSouth already have litigated the exact same issues and claims involving the same
provisions in their Agreement before the Georgia Commission. Because BellSouth has asked this
Commission to review the same issues and claims as those that were before the Georgia Commission,
interpreting the same Interconnection Agreement under governing principles of Georgia contract law
(which alsc applies in Kentucky), incorporating the pleadings prepared in the Georgia proceeding, the
hearing transcript, and the Georgia Commission’s orders would facilitate the Commission’s resolution of
this matter.
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Communications Commission’s (“FCC’s”) Supplemental Order Clarification,” does not provide
BellSouth with unfettered discretion to conduct an audit of all circuits converted from special
access to unbundled network element (“UNE”) combinations of loop and transport (“EELs”).

As the Georgia Public Service Commission (“Georgia Commission”) already has
found in reviewing these same issues and the same relevant Agreement provisions,” BellSouth
must demonstrate a concern prior to conducting an audit of particular converted circuits:

the Agreement requires BellSouth to demonstrate a concern prior
to conducting an audit. Such a concern was required under
relevant law at the time the parties negotiated the Agreement, and
it does not contain any language indicating that the parties did not
intend to contract with reference to existing law. Even if the
Agreement were found to be ambiguous, which it is not, the
evidence in the record demonstrates that the parties intended for
BellSouth to have to demonstrate a concern prior to conducting an
audit.*
The Georgia Commission also found that BellSouth must hire an independent auditor to conduct

the audit in compliance with AICPA standards.” In short, the Georgia Commission’s decision

Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 15 FCC Red
9587 (2000) (“Supplemental Order Clarification™).

BellSouth fails to set forth all relevant provisions of the Agreement in its complaint. As discussed herein,
section 35.1 of the General Terms and Conditions requires the parties to comply with all applicable law,
including “all applicable federal, state, and local statutes, rules, regulations, codes, effective orders,
decision, injunctions, judgments, awards and decrees that relate to the obligations under this
Agreement....” Agreement, General Terms and Conditions, § 35.1. Pursuant to section 23 of the General
Terms and Conditions, the Agreement is “governed by, and construed and enforced in accordance with, the
laws of the state of Georgia.” Agreement, General Terms and Conditions, § 23. Under Georgia law, laws
that exist at the time and place of the making of a contract, enter into and form a part of it and, although
parties may stipulate for other legal principles to govern their contractual relationship than those prescribed
by law, these exemptions must be expressly stated in the contract. The Agreement contains no express
exemptions from the concern and independent auditor requirements established by the FCC in the
Supplemental Order Clarification. In accordance with these provisions of the Agreement, these
Supplemental Order Clarification requirements are incorporated into the Agreement as applicable law, and
BellSouth is required to comply with them prior to proceeding with an audit. Sections 23 and 35.1 of the
General Terms and Conditions are appended hereto as Exhibit A.

Enforcement of Interconnection Agreement between BellSouth Telecommunications, Inc. and NuVox
Communications, Inc., Georgia Commission Docket No. 12778-U, Order Adopting in Part and Modifying
in Part the Hearing Examiner’s Recommended Order, at 8 (June 30, 2004) (“Georgia Order™). A copy of
this Order is attached as Exhibit B.

5 Id at 12-13.
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vindicated NuVox’s rejection of BellSouth’s audit request on grounds that BellSouth had failed
to demonstrate a concern® (the Georgia Commission found that BellSouth eventually
demonstrated a concern with respect to only a small number of circuits; however, BellSouth
supplied billing materials that convinced the Georgia Commission of this only days before the
Georgia Commission adopted its decision and more than two years after BellSouth filed its
Georgia complaint), that the audit should be limited in scope (to a small subset of converted
circuits — 44),” and that the auditor BellSouth selected for the audit (the same auditor proposed in
this case) was not acceptable.®

BellSouth has not complied with the requirements of the Agreement in this case,
and, therefore, NuVox is not in violation of the Agreement. In this case, BellSouth neither has
demonstrated a concern with respect to the converted circuits it seeks to audit nor has hired an
independent auditor. Notably, even if BellSouth had satisfied these prerequisites to conducting
an audit, BellSouth’s right to audit is limited to a review of the circuits for which it has
demonstrated a concern. BellSouth cannot use the audit process as a fishing expedition to review

each and every circuit where no concern exists.’

In sum, the Commission should dismiss or deny BellSouth’s complaint. After
two years of litigation in Georgia, BellSouth knows what it must do in order to proceed with an
audit of any of NuVox’s converted EEL circuits. If BellSouth demonstrates a concern with
respect to a particular circuit, then NuVox will let a truly independent auditor (not the consulting

shop BellSouth currently proposes) do an AICPA-compliant audit of any circuits for which

5 See id. at 5-8.
! See id. at 11,
8 See id. at 12-14.

BellSouth seeks to audit converted circuits, not new EELs. It has no right to audit new EELs.
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BellSouth demonstrates a concern. In the meantime, the Commission should not allow
BellSouth to drain the Commission’s resources or those of NuVox, while BellSouth reluctantly

takes the steps necessary (if it proves it is so inclined to do so) to comply with the Agreement.

SPECIFIC RESPONSES
1. NuVox submits that no response is required to paragraph 1 of the
complaint.
2. Subject to the clarification set forth above in the Preliminary Statement

regarding the “nine-state Interconnection Agreement”, NuVox admits the allegations set forth in
paragraph 2 of the complaint.

3. NuVox submits that no response is required to paragraph 3 of the
complaint.

4. NuVox admits the allegations set forth in paragraph 4 of the complaint,

5. Subject to the clarification set forth above in the Preliminary Statement
regarding the “nine-state Interconnection Agreement”, NuVox admits the allegations set forth in
paragraph 5 of the complaint.

6. NuVox states that Section 15 of the Agreement speaks for itself and that
no response is required to the first sentence of paragraph 6 of the complaint. NuVox admits that
this complaint is within the Commission’s jurisdiction. NuVox denies the remaining allegations
set forth in paragraph 6 of the complaint. By way of further answer, NuVox disagrees with
BellSouth’s characterization of the dispute set forth in paragraph 6 of the complaint. In its
complaint, BellSouth seeks to subject its auditing rights only to the provisions contained in

Section 10.5.4 of the parties” Agreement. In addition to complying with the terms of Section
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10.5.4, however, BellSouth’s auditing rights and the Commission’s resolution of any dispute
arising under the Agreement are subject to the concern and independent auditor requirements set
forth in the FCC’s Supplemental Order Clarification, which are incorporated into the Agreement
by operation of Georgia law and Section 35.1 of the General Terms and Conditions of the
Agreement.'” The parties do not dispute that the Agreement is governed by Georgia law.""
Section 35.1 of the General Terms and Conditions requires each party to comply with all
applicable law.'? Accordingly, as the Georgia Commission already has found, the concern and
independent auditor obligations set forth in Supplemental Order Clarification are incorporated
into the Agreement by operation of Georgia law and Section 35.1 of the General Terms and
Conditions of the Agreement.'®> The Agreement contains no exemption from these requirements

and BellSouth has failed to comply with them.

7. NuVox admits the allegations set forth in paragraph 7 of the complaint.
8. NuVox admits the allegations set forth in paragraph 8 of the complaint.
9. NuVox denies the allegations set forth in paragraph 9 of the complaint. In

addition to the audit provision contained in Section 10.5.4 of Attachment 2 to the Agreement,
BellSouth’s audit request must comply with the FCC’s Supplemental Order Clarification

findings that: (1) audits will not be routine practice and only may be conducted under limited

See Georgia Order at 5-8 (stating that in the Supplemental Order Clarification, the FCC requires parties to
demonstrate a concern and use an independent auditor to conduct the audit and that those requirements are
incorporated into the parties” Agreement).

Agreement, General Terms and Conditions, § 23 (stating “[t]his Agreement shall be governed by, and
construed and enforced in accordance with, the laws of the state of Georgia.”).

See Attachment 1: Agreement, General Terms and Conditions, § 35.1 (stating that each Party shall comply
with “all applicable federal, state, and local statutes, laws, rules, regulations, codes, effective orders,
decisions, injunctions, judgments, awards and decrees that relate to its obligations under this Agreement.
Nothing in this Agreement shall be construed as requiring or permitting either Party to contravene any
mandatory requirement of Applicable Law....”).

13 See Georgia Order at 5-8, 12-14.
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circumstances and only when the incumbent local exchange carrier (“ILEC”) has a concern that a
requesting carrier did not meet the qualifying criteria;'* and (2) such an audit must be performed
by an independent third party.'

10.  NuVox admits the allegations set forth in paragraph 10 of the complaint.

11.  NuVox admits the allegations set forth in paragraph 11 of the complaint.

12, In response to paragraph 12 of the complaint, NuVox admits that
approximately 159 circuits were converted to EELs in Kentucky.

13, NuVox admits the allegations contained in paragraph 13 of the complaint.

14, NuVox admits the allegations contained in paragraph 14 of the compiaint.
By way of further answer, NuVox states that in the Supplemental Order Clarification, the FCC
established three so-called “safe harbor” circumstances that allow requesting carriers to self-
certify to incumbent LECs that they are complying with the FCC’s temporary use restrictions by
providing a significant amount of local exchange service over the converted circuits.'® NuVox
states that it was its general practice to self-certify to BellSouth that it provided a significant
amount of local exchange service over the converted circuits through safe harbor Option 1.

15, NuVox lacks knowledge or information sufficient to admit or deny the
statement set forth in paragraph 15 of the complaint. By way of further answer, NuVox states
that it has requested traffic studies from BellSouth, but BellSouth has refused to provide NuVox
with any traffic studies or other documentation supporting its allegation that “in the months

leading up to March 2002, that the local exchange traffic passed from NuVox to BellSouth was

14 Supplemental Order Clarification, 15 FCC Red at 9603, 9 31 & n.86 (“[t]he incumbent LECs.. .state that
audits will not be routine practice, but will only be undertaken when the incumbent LEC has a concern that
a requesting carrier has not met the criteria for providing a significant amount of local exchange
traffic...[w]e agree that this should be the only time that an incumbent LEC should request an audit.”).

13 Id at 9604, 9 31.
16 Id. at 9598, 9 22.

DCO1/HEIT)/223484.1



inordinately low in Florida and Tennessee....” BellSouth has never alleged that NuVox
exchanges a “low” level of local traffic with BellSouth in Kentucky.

16. In response to paragraph 16 of the complaint, NuVox admits that it
received a letter from BellSouth dated March 15, 2002. NuVox denies that BellSouth’s letter, in
and of itself, gives BellSouth the right to commence an audit under the Agreement. By way of
further answer, NuVox states that BellSouth is required to demonstrate a concern and to hire an
independent auditor prior to conducting an audit. BellSouth did not demonstrate a concern in its
letter nor did it select an independent auditor, and BellSouth has not done so at any point since
sending NuVox that defective notice letter.

17. NuVox admits the allegations contained in paragraph 17 of the complaint.
By way of further answer, NuVox states that it has refused to permit BellSouth to conduct the
audit because BellSouth has not complied with the prerequisites for conducting an audit,
including demonstrating a concern for the circuits to be audited and hiring an independent
auditor. Moreover, BellSouth inappropriately seeks to audit all converted circuits, not solely
those circuits for which BellSouth now claims it has (but still has not demonstrated) a concern.

18. NuVox lacks knowledge or information sufficient to admit or deny the
allegations set forth in paragraph 18 of the complaint.

19.  NuVox lacks knowledge or information sufficient to admit or deny the
allegations set forth in paragraph 19 of the complaint.

20.  NuVox denies the allegations contained in paragraph 20 of the complaint.
By way of further answer, NuVox states that BellSouth had not provided sufficient evidence in

support of its allegation that NuVox is not providing a significant amount of local service on
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each of the 44 circuits at issue in Georgia. NuVox lacks knowledge or information sufficient to
admit or deny the allegations set forth in the last sentence of paragraph 20 of the complaint.

21. NuVox lacks knowledge or information sufficient to admit or deny the
allegations set forth in paragraph 21 of the complaint.

22. NuVox lacks knowledge or information sufficient to admit or deny the
allegations set forth in paragraph 22 of the complaint. By way of further answer, NuVox states
that it has requested that BeliSouth provide records or other documentation in support of its
allegations, but, to date, BellSouth has refused to provide any documentary proof in support of
its claims.

23, NuVox lacks knowledge or information sufficient to admit or deny the
allegations set forth in the paragraph 23 of the complaint. By way of further answer, NuVox
states that it has requested that BellSouth provide records or other documentation in support of
its allegations, but, to date, BeliSouth has refused to provide any documentary proof in support
of its claims.

24.  NuVox denies the allegations contained in paragraph 24 of the complaint,
By way of further answer, NuVox states that BellSouth’s tariffed special access rates may be
applicable to circuits that do not comply with the significant local use requirement. BellSouth is
not automatically entitled to rerate these circuits to special access rates on the basis of an
incorrect certification. As stated above, the FCC specified three so-called safe harbor provisions
that allow requesting carriers to self-certify to incumbent LECs that they are complying with the
FCC’s temporary use restriction. If a converted circuit does not qualify under the option
pursuant to which it was certified, that converted circuit still might satisfy one of the remaining

two safe harbors.
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25. NuVox denies the allegations contained in paragraph 25 of the complaint.

26.  NuVox denies the allegations contained in paragraph 26 of the complaint.
By way of further answer, under the Agreement, BellSouth must file a post-audit complaint with
the Commission if it secks redress as a result of the audit.'’

27.  NuVox denies the allegations contained in paragraph 27 of the complaint.
By way of further answer, as the Georgia Commission already has found, NuVox was and
remains correct in insisting that BellSouth is required to demonstrate a concern and to retain an
independent auditor prior to conducting an audit.'® BellSouth has done neither in this case.
Moreover, BellSouth is not permitted to conduct a full-scale audit of all converted circuits;
BellSouth may audit only those circuits for which it demonstrates a concern.'®

28.  NuVox denies the allegations contained in paragraph 28 of the complaint.
By way of further answer, as the Georgia Commission already has found, BellSouth is required
to demonstrate a concern and to appoint an independent auditor to conduct the audit.2’ BellSouth
has done neither in this case.

29.  NuVox admits the first sentence of paragraph 29 of the complaint. By
way of further answer, contrary to BellSouth’s allegation, as the Georgia Commission already
has found, the Agreement incorporates the concern (which BellSouth seems to refer to in its
Complaint as the “reason”) and independent auditor requirements of the FCC’s Supplemental

Order Clarification and requires BellSouth to demonstrate a specific, bona fide and legitimately

17 See Agreement, Att. 2, § 10.5.4 (“[i]f, based on its audits, BellSouth concludes that [NuVox] is not
providing a significant amount of local exchange traffic over the combinations of loop and transport
network elements, BellSouth may file a complaint with the appropriate Commission, pursuant to the
dispute resolution process as set forth in this Agreement”).

18 See Georgia Order at 5-8, 14.
Supplemental Order Clarification, 15 FCC Red at 9603, at note 86; see also Georgia Orderat 11.

See id.; see also Georgia Order at 5-8, 14.
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related concern that NuVox has not met the criteria to which it certified compliance.”’ Indeed,
BellSouth initially agreed with NuVox that the language of footnote 86 in the Supplemental
Order Clarification required BellSouth to disclose to NuVox its concern that prompted the audit
request.”” BellSouth still has not demonstrated a concern with respect to any converted EEL
circuit in this case.

Because the Supplemental Order Clarification contemplates that audits will be
rare and only undertaken for the purpose of pursuing a legitimate and rationally related concemn
regarding compliance, the audit must not begin prior to BellSouth demonstrating its specific
concern with respect to each circuit at issue. BellSouth’s lack of a specific, bona fide and
legitimately related concern regarding NuVox’s compliance on each circuit it seeks to audit
demonstrates that BellSouth seeks an audit that is not permitted.

NuVox denies the remainder of the allegations set forth in paragraph 29 of the
complaint. By way of further answer, NuVox states that the Agreement specifically imposes a
requirement on BellSouth that BellSouth must demonstrate a concern prior to conducting an
audit.”

30.  NuVox denies that BellSouth has selected an independent auditor. NuVox
otherwise admits the allegations contained in the first sentence of paragraph 30. NuVox denies
the allegations contained in the remainder of paragraph 30. By way of further answer, NuVox
notes that in stating the allegation, BellSouth shifts from properly characterizing the dispute as

being over the auditor’s independence to whether both parties must agree on the choice of

21 I

2 The e-mail memorializing this conversation along with other relevant evidentiary material will be provided

as part of the submission of the record and pleading materials from the Georgia Commission case.

B See Agreement, Att. 2, § 10.5.4; Agreement, General Terms and Conditions, 35.1 (stating that the parties

are subject to all applicable federal and state law, which incorporates the Supplemental Order
Clarification).

10
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auditor prior to commencing the audit. BellSouth’s sleight-of-hand, however, does not cure its
failure to select an independent third party auditor. In the Supplemental Order Clarification, the
FCC explicitly requires the auditor to be independent.* Moreover, the Georgia Commission
agreed that the auditor must be independent and capable of performing an AICPA-compliant
audit, and thus found that BellSouth’s requested auditor was not acceptable.?

BellSouth has proposed to use as auditor a consulting enterprise that is incapable
of performing an AICPA-compliant audit on its own and that has demonstrated a lack of
discretion and good judgment by engaging in private mid-audit conversations with BellSouth
without the audited party present. An independent auditor simply would not privately seek
BeliSouth’s help in conducting an audit. Yet, the record in the Georgia proceeding demonstrates
that it did so. Moreover, the principals of BellSouth’s proposed auditor each have had prior
careers with ILECs and their present consulting shop has a client base that appears to be
composed almost entirely of ILECs and ILEC affiliates. In addition, in its proposal to BellSouth,
the proposed auditor touts its success in using audits to recover millions of dollars for its ILEC
clients. These circumstances suggest a biased notion of what would constitute a “successful
audit” and an overall bias that would be difficult to overcome, notwithstanding the best of
intentions.

31. NuVox denies the allegations set forth in paragraph 31 of the complaint.
Although there are several additional issues that NuVox would prefer to have resolved prior to
initiation of an audit, NuVox and BellSouth previously agreed that they could be addressed in a

state commission complaint filed by BellSouth, which is required under Section 10.5.4 of the

i Supplemental Order Clarification, 15 FCC Red at 9604, 9 31.

3 See Georgia Order at 12-14 (stating that the “FCC has stated clearly not only that auditors must be
independent but that the independent auditor must conduct the audit in compliance with AICPA
standards.™).

11
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Agreement prior to BellSouth’s taking action on any finding of non-compliance.® For example,
BellSouth has stated its intention to reconvert to special access any circuit found not to be in
compliance and to charge a special access nonrecurring charge for doing so. In such instance,
BellSouth, however, only would be entitled to the same billing change charge that applied to the
original conversion. In addition, NuVox has previously indicated its consent to BellSouth’s
assertion that BellSouth must pay for the cost of the audit and that any audit to be conducted will
cost NuVox nothing. Based on the record developed in the Georgia case, the Parties, until
recently, appeared to agree that BellSouth will pay for any audit, regardless of the results.

32.  NuVox denies the allegations contained in paragraph 32 of the complaint.
The record compiled before the Georgia Commission reveals that, in negotiating their
interconnection agreement, the parties agreed to delete language that could have been interpreted
to provide BellSouth with the “sole discretion” to conduct, and thus have an unconditional right
to, an audit. Contrary to BellSouth’s assertion that it has an “unconditional right” to audit
NuVox’s records, the FCC made clear in the Supplemental Order Clarification that BellSouth’s
right to audit is limited. The Agreement incorporates these aspects of the Supplemental Order
Clarification. Specifically, the FCC found that: (1) audits will not be routine practice and may
be conducted only under limited circumstances and only when the ILEC has stated a concern that
the requesting carrier is not meeting the qualifying criteria; and (2) such an audit must be

performed by an independent third party, which is hired and paid for by the ILEC.?

% Section 10.5.4 of the Agreement provides that BellSouth may invoke the dispute resolution provigions of

the Agreement and file a complaint with the Authority if an audit determines that certain circuits are not in
compliance with the FCC’s temporary use restriction.

z Supplemental Order Clarification, 15 FCC Red at 9587, 1; 9603, 9 31 & n.86.

12
DCOI/HEIT)/223484,1



CAUSES OF ACTION

33. NuVox incorporates its responses to paragraphs [-32 as if set forth fully
herein.

34.  NuVox denies the allegations set forth in paragraph 34 of the complaint, to
the extent that BellSouth claims that NuVox has breached or continues to breach the Agreement.
NuVox admits that the Agreement is governed by Georgia law.

35.  NuVox denies the allegations set forth in paragraph 35 of the complaint.
By way of turther answer, NuVox states that this complaint does not pertain to damages; the
purpose of this complaint is solely to determine whether BellSouth is permitted to conduct an
audit. If BellSouth were to seek any damages, pursuant to the Agreement, it would need to file a
post-audit complaint.?®

36.  NuVox denies the allegations set forth in the first senterce in paragraph 36
of the complaint. By way of further answer, BellSouth is not permitted to conduct an audit of all
converted circuits. Further, as stated above, BellSouth is not permitted to conduct an audit of
any circuit until BellSouth has demonstrated a concern, which it has not done. NuVox lacks
knowledge or information sufficient to admit or deny the allegations contained in the second
sentence of paragraph 36 of the complaint.

REQUEST FOR RELIEF

1. For the reasons stated above, NuVox requests that the Commission deny
BellSouth’s corresponding prayer for relief,

2. For the reasons stated above, NuVox requests that the Commission deny

BellSouth’s corresponding prayer for relief.

% See supra Note 29,

13
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3. For the reasons stated above, NuVox requests that the Commission deny
BellSouth’s corresponding prayer for relief. The Commission should deny BellSouth’s request
for access to any and all records of its choosing, including records that contain customer
proprictary network information (CPNI) and records that are carrier proprietary information
(CPI). Under section 222 of the Communications Act of 1934, as amended (the “Act”), carriers
only are permitted to use CPNI and CPI for the purpose of providing the telecommunications
services requested. The information that BeliSouth already has used — CPNI and NuVox CPI —
and the information that BellSouth seeks to use — more CPNI and CPI (including third party CPI)
— was provided solely for the purpose of BellSouth’s provision of UNEs and other services. The
purpose for which BellSouth intends to use CPNI and CPI is not permitted under the Act, and the
Commission should not sanction BellSouth’s misuse of CPNI and CPL

4. NuVox requests that the Commission deny BellSouth’s request for
interest. Neither Section 10.5.4 of the parties’ Agreement nor the Supplemental Order
Clarification provide for interest. Moreover, as stated above, the issue of damages, if any, is not
properly part of this proceeding.

5. For the reasons set forth above, NuVox requests that the Commission deny
granting BellSouth any other relief,

AFFIRMATIVE DEFENSES

1. BellSouth’s complaint is barred by the doctrine of collateral estoppel. The
Commission applies the doctrine to avoid wasteful relitigation of issues necessarily determined
in a prior proceeding. For example, in a recent case involving Kentucky-American Water
Company, the Commission concluded that collateral estoppel barred a subsequent action on an

issue previously considered, as long as four elements were satisfied:

14
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the issues in the two proceedings are the same, the adjudicator in

the previous proceeding reached a final decision or judgment on

the merits of the case, the estopped party had a fair and full

opportunity to litigate the issue, and the issue in the prior action

was necessary to the adjudicator’s final decision.?’

All four criteria are satisfied here. First, the issues considered by the Georgia
Commission were identical to the issues raised in this proceeding. Specifically, the Georgia
Commission already has concluded that the Agreement, which is governed by Georgia law,
incorporates the concern and independent auditor requirements set forth in the Supplemental
Order Clarification. The Georgia Commission also found that the Supplemental Order
Clarification requires carriers to demonstrate a concern prior to conducting an audit, and,
therefore, that BellSouth must demonstrate a concern prior to conducting an audit. The Georgia
Commission also found that, under the Agreement, BellSouth must hire an independent auditor
to conduct the audit.

Second, the Georgia Commission reached a final decision on the merits,*° Third,
all parties have had ample opportunity to fully litigate the issues of whether BellSouth was
required to demonstrate a concern and whether BellSouth was required to hire an independent

auditor. Fourth, the same cause of action — breach of contract — is present in both cases. In other

words, the Georgia Commission’s findings in that case were necess to the Commission’s
ary

» The Joint Petition of Kentucky-American Water Company, Thames Water Aqua Holdings GmbH, RWE
Aktiensceselschaft, Thames Water Aqua US Holdings, Inc., Apollo Acquisition Company and American
Water Works Company, Inc. for Approval of a Change of Control of Kentucky-American Water Company,
Order, Case No. 2002-00317, at 8 (Oct. 16, 2002) (finding that all four elements of issue preclusion were
satisfied in that cases and that the principles of res judicata and collateral estoppel barred the Commission
from litigating issues that already had been addressed absent changed conditions or circumstances) (citing
Newman v. Newman, 451 S W.2d 417 ( 1970)).

See Georgia Order (rehearing and reconsideration sought by BellSouth on certain aspects and denied by
Georgia Commission vote on August 17, 2004; clarification with respect to the scope of the Georgia
Commission’s proseription on the use of CPNI granted with certain caveats by Georgia Commission vote
August 17, 2004).

30

15
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ultimate decision in the proceeding. Furthermore, both BellSouth and NuVox were parties to the
prior litigation. Accordingly, BellSouth’s complaint is barred by the doctrine of collateral
estoppel.

2. BellSouth’s complaint is barred by the doctrine of res judicata. The
doctrine of res judicata “bars the adjudication of issues that have already been litigated or should
have been litigated in a prior case between the same or similar parties.”' The following
elements must be satisfied for res judicata to apply: (1) identity of the parties; (2) identity of
causes of action; and (3) the prior action was decided on the merits.>

Each of the above-stated criteria is satisfied in this case. First, the parties are the
same; both BellSouth and NuVox were the parties in the Georgia litigation. Second, the causes

of action were the same, and third, the prior action was decided on the merits.

3 The Joint Petition of Kentucky-American Water Company, Thames Water Aqua Holdings GmbH, RWE
Aktiensceselschafi, Thames Water Aqua US Holdings, Inc., Apollo Acquisition Company and American
Water Works Company, Inc. for Approval of a Change of Control of Kentucky-American Water Company,
Order, Case No. 2002-00317, at 7.

32 Moore v. Commonwealth, 954 S.'W.2d 317, 318 (1997) (citing Newman v. Newman, Ky. 451 S W.2d 417
(1970)).

16
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WHEREFORE, NuVox respectfully requests that the Kentucky Public Service

Commission dismiss or deny BellSouth’s complaint and all of the relief sought forth therein.

John J. Heitmann

Jennifer M. Kashatus

KELLEY DRYE & WARREN LLP
1200 19™ Street, NW

Suite 500

Washington, D.C. 20036

(202) 955-9600 (telephone)
(202) 955-9792 (facsimile)
theitmann@kelleydrye.com
jkashatus@kelleydrye.com

Respectfully submitted,

NuVox Communications, Inc.

A

C.Kent Hatfield |
Douglas F. Brent

STOLL, KEENON & PARK, LLP
2650 AEGON Center

400 West Market Street
Louisville, Kentucky 40202
(502) 568-9100 telephone
(502) 568-5700 facsimile
brent@skp.com

Counsel to NuVox Communications, Inc.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Answer to the Complaint of BellSouth
Telecommunications, Inc. was sent via U. S. mail, postage prepaid this 17 day of August, 2004

to the persons listed below. '/Lv w/‘

Douglas F. Brent \

Hon. Dorothy J. Chambers

General Counsel

BellSouth Telecommunications, Inc.
601 West Chestnut Street, Room 410
P.O. Box 32410

Louisville, Kentucky 40232

Hamilton E. Russell, 111

Senior Vice President

Legal & Regulatory Affairs
NuVox Communications, Inc.

301 North Main Street, Suite 5000
Greenville, South Carolina 29601
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EXHIBIT A



AGREEI\IJZNT

THIS AGREEMENT is made by and betw BellSouth T
(“BellSouth™), a Georgia corporation, and TriVergent Communica
Carolina corporation, on behalf of itself and its certi i
C hereof, and shall be deemed effective as of June 30, 2000. This 4
BellSouth or TCI or both as a “Party” or “Partics *. :

WITNESSETH
WHEREAS, BellSouth is ah incumbent loc exchangetei

(“ILEC™) authorized to provide telecommunications services in the|
Georgia, Kentucky, Louisiana, Mississippi, North lina, South

WHEREAS, TClI is an alterhative local exchange teleco!
(“CLEC™) authorized to provide telecommunications|services in th
Georgia, Kentucky, Louisiana, Mis$issippi, North lina, South

BellSouth, and to exchange traffic dpecifically for the purposes of ful

General 'I’erms and Conditions — Part A

Page |

ecommunications, Inc.,
Inc. (“TCT”), a South
affiliates identified in Part
ent may refer to either

lina, and Tennessee; and

lina, and Tennessee; and

jcations services and/or
other services from
Iling their applicable

obligations pursuant to sections 251 and 252 of the elecommumqauons Act of 1996 (“the

Act™),

NOW THEREFORE, in consideration of the mutual agreq‘n?ents contained herein,

BellSouth and TCI agree as follows:

be considered to have offered telecor
state within BellSouth’s region until
or interconnection facilities for the p
residential local exchange service to
that execution of this agreement will
position before the Commission or a

DCO1/HEITJ/ 124208 1




213

214

215

22,

23.

DCO1/HEIT/124208.9

BeliSouth of said chmi'xge and request thk
necessary, be executq:l to reflect said change.

No modification, am ent, supplem

its provisions shall be effective and binding upon the
writing and duly sign by the Parties.

Execution of this A, i )

executing Party with any decision(s) issued p
Telecommunications Act of 1996 and

specific language in thi

otherwise chalienge any such decision(s) and each P ;
pursue any and all )

decision(s).

Bel[Southtoperford any material terms
on fifteen (15) busing¢ss days’ written nj
and the Parties shall renegotiate in g
may be required. In*he event that

General Tqms and Conditions — Part A

Page 17
t to this Agreement, if

t to, or waivr of the Agreement or any of

rties unless it is made in

: of‘ those decisions on

g esits:ightstoappeelor

reserves all of its rights to
ing appeals of any such

five (45) business days after such noti theDispute ybereferredtotheDisputc

Resolution procedure set forth in Sec i
agreement as to the new
the effective date of

to insist upoa the sp¢c|ﬁc performancc |
Agreement, ‘ |

Governipg Law

This Agreement shdﬂ be governed by and construeél
with, the laws of thd state of Georgia. f

that the Parties reach
- l.hePart:esagreetomake

have the right thereafter

the provisions of this




not in any way dispm#agc or dis
services. -‘
35. Complj with Applicable Law

35.1 Each Party shall comply at its own ex
local statutes, laws, rles, regulations,
injunctions, Judgm

35.2 Each Party shall be responsible for obtaini
from, and rights granted by, governmental authorities
owners, other carriers, and any other p

with the performance of its obligation
reasonably cooperat

36. Labor Re ns

Each Party shall be ‘ sponsible for Iabor relations
Party agrees to notify the other Party as

has knowledge that 3 labor dispute co:
threatens to delay such Party’s timely

Agreement and shal] endeavor to minimize impai

Party (by using its management perso
the event of a labor dispute to the ext

37. Compliance with #e Communicat
(Y{CALEA™

|
i

Each Party rep

3 with the other P4
required approvals and rights for whic|

: and warrants that any equi

eIms and Conditions — Part A

Page 22

against the fi)ther Party or its products or

her Party from recovering
ance with the Order to the

eping in effect all approvals

building and property

ons that may be required in connection

ns Law En

provided to the other Party under this
Party shall indemnify and hold the o

38. ? h tintions

This Agreement | executed after
undersigned Parties reflects the

Agreement
er Party

’s length

clusion of

Agreement is in the best interests of all Parties.

DCO1/HEITJ/ 124298 1

of service to the other
ork or by other means) in

Applicable Law.

fréement f19

“ t, facilities or services

ncompliance, and shall at
ify or replace any

y comply with CALEA.

tiations between the
undersigned that this




EXHIBIT B



07082004 15:22 FAX 404 656 0980

COMMISSIONERS:

H.DOUG EVERETT, CHAIRMAN
ROBERT B. BAKER, JR.

DAVID L. BURGESS

ANGELA ELIZABETH SPEIR

STAN WISE

(404) 656-4501
(800) 2682-5813

In Re:

Enforcement of Ints
Telecomniunicatiorn
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preonnection Agr
13, Ine. and NuVg

GA PSC Utflities Div

244 WASHINGTON

Docket No. 1

ORDER ADOPTING IN

OFFICER’S RECOMN

BY THE COMMISSION:

This matter arises fom th
Inc. (“BellSouth™) filed with the
NuVex Commumcations, Iuc. (f
(“Agreement”).
agreement to audit NuVox’s reg

BellSouth asse

e May 13, 2002 ¢

‘NuVex™) to en
s that it has

certification that it is the exclusive provider of
facilities that BellSouth wishes to audit were inil
enhanced extend

certification that the facilities were used to pro

were subsequently converted to

service,

in construing the inlerconneclion agreeme
order of the Federzal Communications Commiss
lecommunication
183 (“Supplemental Order Clarification™). The pj
of the FCC order, and the extent to which the orde

Comipetition Provisions of the Ti

L STATEMENT OF PROCEEDINGS

On May 13, 2002, Beli$outh filed its C
approved intercohinection agreement,
aint on an expe
intcrconnection agreement by refusing to allow
certified as providing “a signifiqant amount of lo
such an audit as soon as BellSoutli’s auditors are available an
the auditors selected by BellSquth. (BellSoutly
Commission i1s Answer 10 the Complaint on May|

Comimission resolve the Comp

June 4, 2002,

ART AND MO

Georgla Public

ords in order t

ATLANTA, GEORGIA 30334-5701

‘:.,"

2778:-U;. .~; s - #d

D

e, o

Bervice Commi
force the parh

)

@oo2

DEBORAH K, FLANNAGAN
EXECUTIVE DIRECTOR

REECE McALISTER
EXECUTIVE SECRETARY

FAX: (404) 656-2341
www.pEc.slale.ga.us

7 71

- -Ir“-"—ﬂ,L

=ememBetween BellSouth.
x Communications, Inc.

vide a signifi

lon (“FCC™)
s Act of 1996, CC Docket No.
both with respect to the meaping

r was incorporaled into the Agreement.

Irties disagrec

The specific relief requ
Hited basis, deg

Commission Qrder

Docket No. 12
Page 1 of ]

j78-U

6

the right under
confirm tha

ally purchase

Complaint,
21, 2002. NuV

the parties’

]
cal excha.ng% service to its
as special access facililies but
jed loops (“GBELs™) based on NuVox's self-
cant amount of local exchange

nt, it is necessary to consider
Implementation of the Local

1

153_‘/ A

D IFYING IN PART THE HEARING
{ENDED ORDER

sion (“Commission”) against

Complaint by BellSouth Telecommunications,
ﬂs
¢’ interconnection agreement

interconnection

NuVox is complying with its

end users. The

the Fune 2, 2000

96.98, FCC 00-

bmplaint to epforce the parties’ Commission-
estad by BellSouth was that the
lare that NuVox breached the
BeliSouth to|audit the facilities NuVox self-
cal exchange service,” require NuVox to allow
i prder NuVox to cooperatle with

g. 5-6). NuVox filed with the

ox supplemented its Answer on
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lo Hearing Ofﬁcd‘r

madate BellSoud

A. Initial Assignment

r expedited treatment, the
argument.  Oral argument took
and NuVox filed their briefs on
arding whether jan audit should be allowed to
South was required to demonstrate a concern
self-certification, and whether, if required,
the event that BellSouih was pemmitted o
ditor BeliSouth intended to use charging that

h's request
Ficer for oral

2. BellSouth

. In an effort to accom
Commission assigned the matter to a Hearing Of
place before the Hearing Officer gn August 13, 20§
Qctober 4 and Ociober 7, 2002 rgspectively. Repq
proceed, the relevant questions were whether Bell
that NuVox had not satisfied the oriteria of its
BellSouth had demonstrated such 2 concemn. In
proceed with the audit, NuVox objected to the ay,
the auditor was not independent.

fficer issued
ng Request

ap Order Denying Request o
Enter an Order that the

On November 5, 2002, the Hearing O
Dismiss, Deny or Stay Consideration, Denyi
Interconnection Agreement has been Breached and Granting
Officer determined that it was not neccssary tg reach the issy
required to demonstrate a cancem because BellSouth did show
5, 2002 Order, p. 5). Thc Hear]

upon BellSouth’s allegations

that records from Flarida and Tennessee indicated that in those sta

traffic from NuVox was not loca)
generate more local than toll call
that a significant percentage of th
p. 10). Yet, according to BellSo
of its traffic in one state. Jd at 1
BellSouth intended to use, Amy¢

es an inordinate amount of the
ad that, because most customers

ive provider, il would be expected

. (BellSouth October 4, Brief,
a] traffic constituted only 25%
uVox was whether the auditor
CA"), was independent. The

independent. (Hearing Officer’s

Hearing Officer rejected NuVox
November 5, 2002 Order, pp. 8-1

ssion for review of the Hearing
lenged both the Hearing Cfficer’s conclusions that BellSouth
it; (NuVox Application, p. 2).
of the issues, the Commission

On November 26, 2002,
Officer's decision. NuVox cha
demonstrated a concern and that the auditor wps independer
Finding that questions remaine
remanded the matter to 2 Hearing Qfficer for an gvidentiary hearing on “whether BellSouth was
obligated to demonstrate a congern prior to bei ronduct the requested audit of
NuVox, whether BellSouth demonstrated a ether the proposed auditor is
independent.” {Remand Order, p. 2).

cond Assienm

B

IVox’s request for discovery and

e;on which the FCC releases the

p. 2). On Qctober 17, 2003, an

ok and BellSouth filed briefs on

ebruary 11, 2004, the Hearing
ded Order™).

As a preliminary matter,|the Hearing Offi
request that the dates [or this proceeding be based upon the daf
Trennial Review Qrder. (Procedural and Scheduling Order,
evidentiary hearing was held bgfore the Hearing|Officer. Nu
December 23, 2003 and December 29, 2003 respectively. On
Officer issued his Recommended Order on Complaint (“Recom

Commission Qrder
Docket No. 12178-U
Page 2 of 16
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The Hcaring Officer first| determined that| BellSouth obligated to demonstrate a
concern. The Hearing Officer Based this conclysion upon evidence that in negotiating the
interconnection agreement the parties were cognizant of the Supplemental Order Clarification
and that the language of the interconnection agreement does npt make it exempt from the
requirements of this order to show|a concern. (Recommended Order, pp. 8-9).

The Hearing Officer next determined that BellSouth demonstrated a concem that NuVox
is not the exclusive provider of local exchange seryvice. Id. at 9-10. This conclusion was based
on BellSouth’s identification of farty-four EELs in Georgia that NuVox is using to provide local
exchange service to end users who the Hearing Offjcer found also receive local exchange service

from BellSouth. Id, at 9.

=

The Hearing Officer then found that BellSo| auditor is an independent third

party auditor as required by the|Supplemental on and the Agrcement. The
Hearing Officer concluded that tl that ACA was subject to the
control or influence of, associated with or dependent upon BeilSouth. Id. at 11. The Hearing
Officer determined that neither |the interconne nor the Supplemental Order
Clarification requires that the auditor comply Institute of Certified Public
Accountants (“AICPA") standards; therefore to ox insists upon the proposed
auditor’s adherence to those stand itional costs. Id.

C. Petitions for Revig

On March 12, 2004, NuNMox filed its OYjections to and Application for Commission
Review of Recommended Order|on Complaint. On this same date, BellSouth filed its Petition
for Review of Recommended Order.

NuVox raised numerous grounds of |disagreement| with the Hearng Officer’s
Recommended Order. First, NuVox argued that the Hearing| Officer emred in finding that
BellSouth demonstrated a conceim. As a prelimfinary matter, NuVox argued that BellSouth’s
notice was deficicnt because BellSouth didn’t have 2 concern at|the titne it notified NuVox of its
intent to audit. (Objections, p. 2). NuVox also|contended that BellSouth did not include any
evidence to support the Hearing Officer’s conclusion that NuVpx does not provide a significant
amount of local exchange service to a number of customers NuiYox serves via EELs. /d. at 5.
NuVox charged that the Hearing Officer erred!in finding that BellSouth supplied evidence
demonstrating BellSouth provides local exchange services td thirty or so NuVox customers
served by forty-four converted EELs in Georgia. fd. at 6.

The second component ¢f the Recommended Order that NuVox takes issue with is the
conclusion that BellSouth is entitled to audit all of Nuvox's EELs in Georgia. NuVoX stated that
the scope of the audit, if approved, should be limited ta those|cjrcuits for which BellSouth bas
demonstrated a concern. {Objedions, p. 16). NuVox argued that BellSouth's alleged concem is
customer and circuit specific. |Jd. at 17. NuVox also relied| upon the Supplemental Order
Clarification to support a narrower scope for any audit. The Supplemental Order Clarification
permits only limited audits that will not be routine. (Obj ectigns, p. 17, citing to Supplemental

Order Clarification, 1 29, 31-30).

Commission Qrder
Docket No. 12778-U
Page 3 of 16
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NuVox also argued that the Hearing Officer erred in concluding that the proposed auditor
is independent. The standard used by the Hearing |(Officer for inglependence was that the auditor
could not be subject to the control or influence of, associated with|or dependent upon BellSouth.
(Recommended Ordcer, p. 11). While NuVox did qf:t find fault with this standard, it argued that
the Heaning Officer misapplied the standard in thig instance. NyVox contended that admissions
by BellSouth’s witness of discussions with the proposed auditor gonceming matters such as the
Supplemental Order Clarification and other audits|reveal that ACA is subject to the influence of
BellSouth. (Objections, p. 19). NuVox also:claimed that ACA received training from
BellSouth, and consulted with Be|iSouth during aufits. Jd. at 20

B

Finally, NuVox requested that the Commission stay the ofder should it be determined that
BellSouth may proceed with the audit. NuVox asserts that it will be irreparably harmed by such

BellSouth raised two points in its Petition for Review pf Recommended Order. First,
BellSouth requested that the Commission clarify that BellSouth is authorized to provide the
prietary information of another
review of this| information (i likely 1o uncover additional
such records include information
latory agency. fd.

that may not be subject to disclosure absent an order from are

The second argument raiged by BellSouth in its Petition|is that the Hearing Officer erred
in finding that BellSouth is required to demonstrate a conc
BellSouth asserted that the Supplemental Order Clarification o
exchange carriers (“ILECs") have a concemn, not that such z co
In addition, the parties’ interconnection agreement doecs no
BeliSouth demonstrate a concern, and differs from the federal
(Petition, pp. 11-12).

y requires that incumbent focal
em be stated or demonstrated.
include this requirement that
aw on other aspects of the audit.

o

1I. JURISDICTION

The Commission has gerjeral jurisdiction pver this matter pursuant to O.C.G.A. §§ 46-2-
20(a) and (b), which vests the Commission with athority over 3l] telecommunications carriers in
Georgia. O.C.G.A. § 46-5-168 vests the Commigsion with jurisdiction in specific cases in order
to implement and administer the provisions|of the Georgia's Telecommunications and
Competition Development Act pf 1995 (“State Act”). The Commission also has jurisdiction
pursuant to Section 252 of the Federal Telecomnjunications Act of 1996 (“Federal Act™). Since
the Interconnection Agreement between the partigs was approved by Order of the Commission, a
Complaint that a party is in violation of the Agresment equates ko a claim that a party is out of
compliance with 2 Commission/Order. The Commission is authorized to enforce and to ensure
corypliance with its orders pursuant to O.C.G.A. §§ 46-2-20{b), 46-2-91 and 46-5-169. The
Cammission has enforcement power and has an|interest in cnsﬁring that its Orders are upheld
and enforced. Campaign for a Prosperous Georgia v. Georgia Power Company, 174 Ga. App.
263, 264, 329 S.E.2d 570 (1985).

Commission Qrder
Docket No. 12778-U
Page 4 of |6
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Il

A BellSouth is required to demonstrar‘c a concern.

is whether BellSe
NuVox is not satisfying the terms of its self-certj

The first issue 1o address

that BeilSouth need not demonstrate a concem,
BellSouth did, in fact, present
turn its attention to the evidence|in the record.

There are two questions
show a concern. The first quest
an 1LEC demonstrate a conce

answered in the affirmative, the
opts out of this requirement.

The Commission Staff]
BellSouth was required to de
requires that the ILEC demons
Order Clarification states that

("Staff™) reco

Order is reinforced by the Trie

Although the bases and criteria

order differ from those of the
conclude that they share the basic

unimpeded access based

verification bas
(Triennial Review Order, § 6G22).

This language eliminates any ambiguity o

er whether
Supplemental Order Clarification was intend}d to make

mandatory pre-condition of these audits. Noto
ILECs must base audits on cause, but it states
Order Clarification. At the t1
law required that BellSouth demonstrate a conc

BeilSouth’s argument
render meaningless the FCC’s

the concern requircment, wi
unacceptably low,

thout so much

Commission
Docket No. 1
Page S o}

GA PSC Utillicies Div

FINDINGS OF FACT AND CONCLUS&ONS OF LAW

evidence adeq)
Commission detenmines that BellSouth must ma|

that must be any
on is whether thd
m prior to cond
next question is

monsirate 2 concern. The S5
rate & concern prior to condud
audits should only take place
(Supplemental Order Clarification, § 31, n.86). | This reading
ial Review Ord

upon cause, arg

at at most ILECs only have t

obligation to state or demonstrate the required doncern has no
requirement. A gonstruction t]

Booe

wid to demonstrate a concern that
Commission were to determine
hen it becomes 2 moot question as to whether
hate to show|that it has a concem. If the
ke such a shomng, then the Commission must

puth was requi
fication. If

1

wered in determnining whether BellSouth must
Supplemental Qrder Clarification requires that
hcting this type of audit. If this question is
whether the parties’ interconnection agreement

e Commission determine that
upplemental QOrder Clarification
ing an audit. The Supplemental
lien the JLECs have a concern.
the Supplemental Clarification

ended that

0
r, which state%

for the servig
Suppiemental
principles of ¢
upon self-certi
equally appli¢

above-cilted footnote in the
demonstration of a concern a
ly does the Trignnial Review QOrder provide that
hat this principle is shared by the Supplemental
otiated their interconnection agreement, federal
prior to conducting an audit.

“have” a concern, rather than an
erit. Such a construction would
hat would allow BellSouth to meet
that concem is, sc¢ts the bar

stating wi

Order
2778-U
F 16
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Having concluded that the Supplemental|Order Clarification requires that BellSouth
demanstrate a concern, it is necgssary to examine the parties’ jnterconnection agreement. No
one disputed that BellSouth and NuVox were free to contract tq terms and conditions that were
different than what is set forth in the Supplemental Order Clarification. The parties disagree

over whether that was what they did.

Under Georgia law, parties are presumed to enter into agreements with regard to existing
law. Van Dyck v. Van Dyck, 263 Ga. 161, 163 (1993). If parti¢s intend to stipulate that their
contract not be govemed by existing law, then thp other legal grinciples to govern the contract
must be expressly stated therein. Jenkins v. Morgan, 100 App. 561, 562 (1959). The
parties’ interconnection agreement does not expressly state that the parties stipulated that the
contract would be governed by principles other than existing Iaw. To the contrary, the parties
agreed to contract with regard to rpplicable law: |

Each Party shall [comply al its own expense w{i all applicable
federal, state, and local statutes, laws, rules, regulations, codes,
effective orders, |decisions, injun¢tions, judgments, awards and
decrees that reldte to its oblightions under | this Agreement.
Nothing in this Agreement shall| be construed |as requiring or
permitting either Party to contravéne any mandptory requirement
of Applicable Law, and nothing herein shall be deemed to prevent
cither Party {rom recovering its cast or otherwisk billing the other
party for complipnce with the Qrder to the extent required or
penmitted by the term of such Order. f

(Agreement, General Terms and|Caonditions, § 35/1).

As stated above, the federal law providss that BellSojth must demonstrale 2 concemn
prior to proceeding with an audit. With respect tp audits, the Agreement included the following
provision:

BellSouthh may, [at its sole expe
notice to [NuVozx], audit [NuVox|s] records no
in any twelve manth period, unless an audit fin
with the local usage options refer e 2, 2000 Order,
in order w0 verify the type of|traffic being smitted over
combinations of loop and transport network elements. If, based on
its audits, BeliSouth concludes ls| not providing a
significant amount of local exchange traffic over the combination
of loop and traphisport network e¢lements, BellSouth may file a
complaint with |the appropriate/ Coramission; pursuant to the
dispute resolution process as set [forth in this Agreement. In the
event that BellSouth prevails, | BellSouth may convert such
combinations of loop and transpprt network elements to special
access services and may [seek appropriate relroactive
reimbursement from [NuVox].

non-compliance

Commission Drder
Dacket No. 12778-U
Page 6 of 16
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(Agreement, Att. 2, § 10.5.4).

BellSouth emphasized that partie
otherwise comply with the law. | (BellSouth Pet]
negotiated specific terms and conditions for audits
terms and conditions that should|/govern their au
NuVox's reliance on the Georgia Supreme Courf’s decision in
“automatic proration™ of alimony or child support; The Court in
that because some sections of the parties” confract provided for
contingent events, the parties’ fajlure to include the same langy
meant that no such “automatic prpration™ was intepded in relatia
Ga. at 164. BellScuth poin®s out that NuYox and Bel

5 may voluntanly agree to te

ition, p. 6).

5

k-1

n
S

@oos

and conditions that would not
lISouth argued that the parties

t to federal law, these are the
ecifically, BellSouth attacked
Van Dyck, which involved the
Van Dyck concluded, inter alia,
‘automnatic proration” based on
pe in the section under dispute
to that section. ¥an Dyck, 263
uth expressly reference the

Supplemental Order Clarification at times in thel Agreement, |
rights. (BellSouth Petition, p. 11). BellSouth peasons that
position. Jd.

looks a key distinction betweer]
ted “automatic proration,” exce
t 163. The provision in disput

BellSouth's analysis over
Dyck, the applicable law prohibi
the decree. Van Dyck, 263 Ga. 4
provide for “automatic proration
3 proration. Jd. Therefore, the
from applicable law. In contras
law does not apply to this secti
specifies a variance from existis
different section where no such
agreement that specifies complis
existing law where no such speci

P

BellSouth also argues thd
scts forth the “legal principles
BellScuth states that the parties
of 30 days’ notice the only prec
audit.” fd.  The Agreement, |

g

1eS.

question in ja

{1981). Construing the contractual provision i

rules of construction results ig the conclusion|that BellSou
concerm. Even if the Commission were to findthe contvact 3
Comrnission Order

778-U
16

Docket Na. 12
Page 7 of

DL,
Va

1 1

t not with respect to the audit
rn Dyck therefore supports ils

his case and Van Dyck. In Van
t as specifically provided for in
in that case did not specifically
the provision to allow for such
d not reflect the intent 1o differ

ion to conclude that the relevant
thing to say an agreement that

ent to follow existing law in a
te another to conclude that an
Llion reflects intent to vary from

nosition because the Agreement
il. (BcllSouth Petition, p. 12).
ins language making the giving

rotice is the only precondition.
te a concerm, and that is the

not look any further than the

.| Undercofler v. Whiteway Neon

ambiguous until “application of
hich of two or more possible
. Crim, 159 Ga. App. 745, 748
cordancc with well-established
is obligated to demonstrate a
biguous, the evidence of intent

I



07/06/2004 15:23 FAX 404 658 0980 GA PSC Uriflities Div doos9

presented at the hearing supports NuVox’s argumdnts that the parties intended for BellSouth to
be obligated to show a concern prior to conducting an audit,

NuVox sponsored the testimony of Hamilton Russell, gne of the NuVox employees
personally responsible for negotiating the interconnection agreement. Mr. Russell testified that,
during the negotiation process, |the parties discusfed the “concern”™ requirement, and that the
parties agreed that BellSouth must state a valid concern prior to imtiating an audit. (Tr. 278).
Mr. Russell testified further that/the parties agreed|to strike the language proposcd by BellSouth
that would have allowed BellSouth to conduct the/audit at its “'sole discretion.™ (Tr. 278). The
interconnection agreement does not provide that|BellSouth may \conduct an audit at its sole
discretion, but remains silent on the “concemn’ requirement. Had age allowing BeliSouth to
conduct the audit at ils sole dis¢retion been incorporated into the final Agreement, then it may
have withstood (he presumption that the parties intended to coniraet with reference to existing
law. That such language was proposed, and that NuVox balked at its inclusion, supports a
finding that the parties agreed to follow the existing law as set forth in the Supplemental Order

Clarification.

The Commission adopts the Staff's reommendation that the Agreement requires
BellSouth to demonstrate a conpem prior 1o condpicting an audit] |Such a concem was requircd
under relevant law at the time the parties negotiated the Agreeméent, and it does not contain any

language indicating that the p}:cs did not interjd to contract with reference to existing law.

Even if the Agreement were found to be ambiguqus, which it is not, the evidence in the record
demonstrates that the parties inlended for BellSopith to have to femonstrate a concern prior to

conducting an audit.

B. BellSouth demonstrated a concem.

The Hearing Officer cqrrectly explained that a concem [‘¢annot be so speculative as 1o
render the FCC's requirement; meaningless, nor|can the standard for determining whether 2
concern exists be so high as| to require an aydit to dete = if such a concern exists.™

{Recommended Order, p. 9). Neither party disputed this standard.

In its effort 0 demonstrate a concem, BellSouth presented evidence of forty-four EELs in
Georgia that NuVox is using to provide local exchange servicq to end users who also receive
local exchange service from | BellSouth. (Tr| 96-98, BellSouth Exhibit 2 (proprietary)).
BellSouth compared the name and location of egch NuVeox end user customer served by EEL
circuits with BellSouth end user records and discpvered forty-fourd EELs in Georgia that NuVox
is using to provide local exchange service to end users that arg jalso receiving local exchange
service from BellSouth.! (Trl 98). BellSouth|argued that NuVox cannot be the exclusive
provider of local exchange service 10 an end user that also receives this service from BellSouth.

(Tr. 98).

! In her prefiled direct testimony, Ms. Padgett stdted that BellSouth had identified at least forty-
five circuits. This number was gubsequently amended to farty-foht. (See BellSouth’s Post-
Hearing Brief, p. 21).
Commission Qrder
Docleet No. 12y78-U
Page 8 of J6
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hat BellSouth provides local
ELs. (NuVox Post-Hearing
ss, NuVox explored several
service from BellSouth were
¢ numbers for the customers
or “this number has been
¢ of the BellSouth’s customer was different

NuVox argued that BellSputh’s evidence

Brief, p. 36). Through cross-examination of BéllSouth’s wi
reasons that the customers alleged to be receiving|local exchan
not, in fact, receiving such service. NuVox ass
identified as BellSouth end users generated
disconnected™ recording when called; (2) the n
than the name of the customer ed by NuVox;| (3) the address of BeliSouth’s end user was
different than the address for NuVox’s customer; (4) certain numbers when dialed “ring to a
computer or modem,” which, accdrding to NuVox, means the customer is receiving DSL and not
local exchange service., Tr. at 164, 167-168, 173, 180-183.

BellSouth witness Ms. Padgett testified tha{ there were e:.leanations for each of NuVox’'s

assertions. First, Ms. Padgett testified that NuViox may have gallen a “not active™ or “this

number has been disconnected” recording for cerfain BellSoutly ¢ustomers because it appeared

NuVox was dialing the wrong number or was digling the billing/ number, which is not a valid
g

lifferences in customer names
1es. (Tr. 169-170). The same
addresses, which can be expldined by the customer’s use of a
hen establishing service. (Tr. 175-176). An altemative
F receives service at one address
gett also testified that digita)
lon of a loop, while telephone

is tue for differences in custom
“different naming convention™
explanation for a éifference in

QOfficer concluded that Ms. Pad
10).

tt's explanations were reasonable. (Recommended Order, p.

In its Objections lo and Application for Review of the Recommended Order, NuVox
states that BellSouth did not “prgve’ that it was providing local|exchange service to the end use
customers in question. (See Objections, p. 9 “dogs not constitud proof that BellSouth provides
local service,” p.10 “BellSouth Exhibit 2 cannot| reasonably be|found to constitute proof that
BellSouth provides local service| . .” ). NuVox also states that {'it has never been established”
that BellSouth provides scrvice tg these customers, /4 al 7. In making these arguments, NuVox
sets the “concem” standard unreasonably high. [The stated purpose of BellSouth's audit is to
examine whether NuVox is complying with its qertification ag the exclusive provider of local
exchange service. If the “concern™ requirement construed tp require BellSouth to prove that
NuVox was not the exclusive prqvider of service in order to condpct such an audit, then no audit
would be necessary in the event the concem was satisfied. [To state that BellSouth cannot
conduct an audit unless it proves its case prior fo conducting|an audit is effectively stripping
BellSouth of any audit rights it has under the Agreement.

BellSouth presented the Commission witly evidence that supported that it had a concern
that NuVox was not the exclusive provider of lgecal exchange service. NuVox questioned the
evidence, and BellSouth provided credible explarjations in resppnse to those questions. NuVox
charges that these explanations were mere spcculjtion, and that BellSouth’s witness did not have

Commission Qrder
Docket No. 12778-U
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actual knowledge that these exp
issue is not whether BellSouth ¢

GA PSC Utilities Div do11

anations were accurate. (Objections, pp. 12-13). Again, the
demonstrate with certainty that NuVox is in violation of the

safe harbor provision, butl rather, that it has a| legitimate concern. By providing credible
explanations for the questions paised by NuVox, BellSouth gatisfies this requirement. It is
reasonable to conclude that BellSouth has stated the necessary concern.

The Commission conclides that BellSouth has submitted sufficient evidence to
demnonstrate a concern that NuViox is not the exdlusive provider of local exchange service to 2
number of customers served via converted EELs. The Corhmission emphasizes that the
determination that the concem refuirement was satisfied is fact-specific.

The Staff recommended

that the Commigsion reject Nuvox’s argument that BellSouth

should have to re-file the notice of its intent td conduct an audit. The Agreement provides

BellSouth may proceed with an
BellSouth initially relied upon d

audit upon thirty days notice, |(Agreement, At 2, § 10.5.4).
ta from Tennesgee and Flornida related to the division between

local and toll cails. On remand, BellSouth rajsed a scparate concem related to forty-four

converted circuits in Georgia.

Vox argued that, because the notice issued related to the initial

concem, BellSouth failed {o meel this requirement in the Agreement. (Objections, pp. 2-3).

NuVox received ample notice of the con
procceding to the Hearing Offjcer. It cross-e

tern raised by BeliSouth during the remanded
ined BellSputh cxtensively on the alleged

concern. [t sponsored witnesses to rebut the allegations of Bell§outh. It briefed the issues before
the Commission. The apparentjintent of the notjce requirement in the Agreement is to protect
NuVox from BellSouth commencing an audit| without NuVYox having any opportunity to

challenge the concem, raise any objection or otherwise preps

disruption to its business that an

in an effort to minimize the
audit would cause. That this prder is being released two years

i

after BellSouth filed its Complaint in this docket indicates |that NuVox has not lacked for
preparation. NuVox has not cited to anything thit the Agreement requires as lo the form of the

notice. As BellSouth points out,
Response to NuVox Objections,

“no particular form of written notice is required.” (BellSouth
p- 2). Because NuVox has been on notice for more than thirty

days that BellSouth intended to [audit based on the concern raisdd with the forty-four converted

circuits, allowing BellSouth to|proceed with
NuVox meets both the spirit and the letter of the Agreement. F
based on the incorrect premise that BellSouth’s initial concem
That is not the case. The Commission remanded the matter
determined that there were significant questio

hearing.

audit without [serving additional notice upon
hrthermore, NuVox's argument is
a5 determined Lo be inadequate.
an evidentiary hearing once it
inmg without any evidentiary

The Cominission adopts|the Staff’s recommendation that BeliSouth satisfied the concemn

requirement 1n the Agrecment|

recommended that to the exient the Reco
providing service to EELs for [which NuVex h
finding should be modified to state that the Com

In reletion to|BellSouth’s showing of a concem, the Staff
ended QOrder ronciudes that BellSouth was

contended |it is the exclusive provider, that
ission finds|BellSouth has provided evidence

indicating that it may be providing such servicel The Comimjssion doss not need to reach the

question of whether BeliSouth |i

ACA’s audit. The Commission/adopts the Staff's recommend

s providing this| service until HellSouth presents the results of
on on this issue.

e

Commission QOrder
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C.

The scope of the
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audit should be

flities Div

lirpited to thd

o1z

forty-four EELs for which

BellSouth demonst

rated a concern.

The Recommended Order

Order, p. 10). The Staff reco

states that the au
mended that the

converted EELs because such
complaint. In other words, the

NuVox argued that the s
BellSouth has stated a concem.
BellSouth’s allegations related to
circuits used by NuVox in Geq
Supplemental Order Clarificatio
Supplemental Order Clarificatio
audit those circuits for which no

{NuVox Post-Hearing Brief, p. 44).

The Commuission agrees
circuits for which BellSouth has
enlirely adopt NuVox’s positioy
reasonable 1o liimit the audit init
audit are examined, the Commis

1

licf granted by t}
relief that BellSouth had requested.

tally to the forty
sion may determi,

order was conj

cope of the audit
NuVox based thi
the forty-four cir
rgia.
rn permits only li
n 1§ 29, 31-32).

(NuVox

concem has bes

with Nuvox th
demonstrated a
on the scope o

mited audits,

m raised would

toncem. Howe
[ the audit.

he that it is app

dit should apply
Commission
fistent with

e Hearing O

-
{

cuits do not agp
ost-Hearing

NuVox argued

t 2 limited au
Th

four circuits. | (

to all BELs. (Recommended

imit the scope of the audit to

relief sought in BellSouth’s

ber on this issue surpassed the

imited to the circuits for which
both applicable facts and law.
ly to any other converted EEL
rief, p. 44).
(Nuvox Brief, p. 44, citing to

In addition, the

that permitting BellSouth to

not constitute a limited audit.

dit should include only those
ver, the Commission does not
e Commission finds that it is
Dnce the results of this limited
ropriate to expand the scope of

sston should be limited to those

a of the cariers to whom the

the audit to the other converted cirouits.

D. The ayditor’s access to CPNI in BellSouth’s posse
instances in whidh BellSouth obtains the approv
information pertains.

BeliSouth requested that the Comumissian clarify that it

auditor with records in BellSouth's possession that contain pro

carrier. BellSouth’s concem w
It is possible that a customer for which NuVox
local exchange service is also receiving this ser
behind BellSouth’s request, therefore, is that
uncover any additional violations. (BellSouth Pd

support of its request is that

proprietary network information (“CPNI") with

law, Id. at 3.

The determination of

because the Cominission limited the audit tg

BeliSouth stated a concem.

legal argument. The federal statute prohibits thg

47 US.C. § 222(

the scope of the ;

The Staff recommn

Commission
Docket No. 12
Page 11 of]

5 based on a comparison of Nu&l

examination d
tition, p.3). T
(1) authorizg
the approval

sudit dispose

ended that

Order
778-U

as certified t
ice from ang

the forty-fo

release of CPN

16

is authorized to provide the

prietary information of another
ox records with is own records.

it is the exclusive provider of

nther carrier. The policy reason
f| these records is necessary to
he legal basis BellSouth offers in
rs| BellSouth to release customer
bf other parties or if required by

[ BellSouth’s policy argument

converted circuits for which

Commission reject BellSouth's
07, with certain exceptions. The
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exceptions in 47 U.S.C. § 222(c)(1) provide that CPNI may be feleased with the approval of the
customer or if required by law. BellSouth is not required by la eIL:) release this information to its
auditor; but rather it is requesting authorization from the Commission 10 do so. It does not
appear consistent with the intent of the law to| authorize release of the information in this
instance. The Staff recommended that BellSouth pnly be permitted to release the CPNI with the
customer’s approval.

The Commission adopts the Staff's recomlmendation with respect to the release of CPNI
to BellSouth’s auditor.

E.

The auditor proposed by Be]lSouth must be compliant with with the standards and
criteria established by the American Institute of Cértified Public Accountants.

The Supplemental Order Clarification [requires that| sudits must be conducted by
independent third parties paid fpr by the incumpent local cx¢Hange provider. (Supplemental
Order Clarification, § 1). The Agreement includgs the followi 1g language on BellSouth’s audit

rights:

BellSouth may, at its sole expenge, and upon thirty (30} days notice to
[NuVox], audit [NuVox's} record not more thap on[c]e in any twelve
month periad, unless an audit finds non-compliagee with the local usage
options referenced in the June 2, 2P00 Order, in prder to verify the type of
traffic being trangmitied over compinations of lgdp and transport network
elements.

(Agreement, Att. 2, § 10.5.4).

This language does not specifically address the issue of 1 independence of the auditor.
BellSouth maintained that it is npt required to use a third party jridependent auditor. It supported
this position with the same argument that it used to support| its position on the *“concern”
requirement. That is, BellSouth argued that “te only audit requirement 1o which the parties
agreed is that BellSouth give 30-days’ nofice.” |(BellSouth P t-FHearing Brief, p. 3). NuVox
disagreed, and argucd that the parties did not exempt BellSoutH from its obligation to conduct an
audit using an independent third party auditor. (Tr. 253). Thig question of contract construction
poses the same question as was| addressed wilh the concem régpircment. The Agreement does
not expressly stale either that BellSouth must shgw a concem or{that BeilSouth does not need to
show a concern.

The Staff recommended that the Commission find |that the Supplemental Order
Clarification and the Agreement require that the audit be conducted by an independent third
party auditor. For the reasons discussed in the analysis of the|“concern™ issue, the Commission
adapls Staff’s recommendation that the Agreement is unambigdous thar the audit is required to
be conducted by an independent third party.

1South-is independent. NuVox

The next question is whether the auditor|selected by
satisfied this request. NuVox

vigorously objected to the Hearing Officer’s conglusion that

Commission Qrder
Docket No. 12778-U
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argued that ACA is a small consulting shop that

1lities Div doidq

n ILECs for its business, and

therefore could not be characterized 25 independent. (NuVox Post-Hearing Brief, p. 46). NuVox

also claims that ACA marketing material charagterizing as “I

have recovered large sums for ILEC clients refl
BeliSouth’s witness, Ms. Padgett admitted
regarding the requirements sct forth in the Supp!/
ongoing audits, with and without the audited p
NuVox reasons that this illustratgs that ACA is su

requested that BellSouth condyet the audit using a nationall

(NuVox Post-Hearing Brief, p. #7). NuVox als

ighly successful” its audits that
.| NuVox also complained that
tvate conversations with ACA
lartfication, before and during
(NuVex Objections, p. 19).
ence of BellSouth. Jd. NuVox
recognized accounting firm.
contested the |auditor’s independence on the

ental Order
being pres
ject to the in

ground that ACA is not certified under the standarlds established|by the AICPA. (Tr. 275).

BellSouth argues that none of these points

demonstrate that ACA is not independent from

BellSouth. (BellSouth Post-Heating Brief, pp. 27+28). BellSoully counters NuVox's claims with
evidence that ACA has competitive local exchapge carier clients and that BellSouth has not

previously hired ACA. Jd | BeliSouth also

argues that ngither the Agreement nor the

Supplemental Order Clarificatign required the auditor to comply with AICPA standards. [d. at

28,

The Triennial Review Order, which the
states that audils must be conducted pursuant

FCC 1ssued afier the date of the Agreement,
to the standdrds established by the AICPA.

(Triennial Review Order, § 626). The question fhen is whether|this compliance is required {or
audits conducted pursuant to agreements enterdd into prior fol the issuance of the Triennial

Review Order. NuVox's position that it should e required is

the “‘concemn” requirement, the FCC was simply
was intended by the term “ind¢pendent” in the
BellSouth argues that the Triennial Review Ord.
Agreement, and in [act, illustrates that the Suppl,
requirement. (BellSouth Post-Hearing Brief, FN

The Staff recommended that the Com
standards of independence set| forth in the §
Commission should consider in|its evaluation o
audit was conducted pursuant 19 AICPA standar
recommendation. NuVox raised serious conc
has stated clearly not only that auditors must b
must conduct the audit in compliance with AIC
was not clarified until after the parties entered in
the meaning of the indepcadent requirement prio
NuVox always maintained that for an auditor t
standards. (Tv. 275). That the/FCC later identi
independent audit supports a copclusion that Nu
inclusion of the requirement irL the latter FCC
former is mistaken in this instance. In the Trien
that it is reversing any portion of the Supple

Commnission §
Docket No. 12
Page 13 of]

ed on a reading that, like with
clarifying in the Triennial Review Order what
rder Clarification. (Tr. 276).
pac: the parties’ rights under the
larification did not contain this

).

ission find that BellSouth's auditor met the
plemental Order Clarification, but that the
the credibility of any audit results whether the
s. The Commigsion does not adopt the Staff's
s about the auditor's indcpendence. The FCC
independent|but that the independent auditor
A standards. | [t is wue that this latter standard

the Agreement; however, the parties disputed
to the issuance of the Triennial Review Order.
be independent it must comply with AICPA
ied AICPA c:jnpliance as a prerequisite of an
ox was correp(. BellSouth’s argunient that the
Order indicates that it was not present in the
ial Review Opder, the FCC gives no indication
ental Order |Glarification. The most logica)

Drder
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construction of the Triennial Review Order is that if is clarifying
place from the prior FCC order.

¢ requirement that had been in

In reaching this conclusion, the Commission concedes [that the Supplemental Order
Clarification did not expressly stdte that AICPA compliance was & prerequisite for an auditor to
be deemed “independent.” In fact, the Suppleme tal Order Clarification does not expound on
i i er a third party auditor is independent. This
lack of detail should not be construed to render|the “independent™ requirement meaningless.
Rather, it leaves to the discreti n of the Commi is |required to comply with the
tion, it is reasonable to look at
other orders of the FCC. The Triennial Review Order gives clear guidance that compliance with
AICPA standards is necessary jn order for a third party auditor to be independent. The
Commission finds that any audit finn selected by BellSouth jtself be compliant with AICPA
standards and criteria,

The Commission remains, cognizant that ppities are capy le of ncoonaung and agreeing
to tenus and conditions that are djfferent than the $pecific requinements set forth in the Jaw. The
Commission has concluded that the parties did not do so witly fegard 1o this provision of the
Agreement. Therefore, the issue is whether the federal law at [he time the partics entered into
the Agreement required third party audlts to camply with AICPA standards in order to be
deemed mdependenl For the , the Commission concludes that it is a [air
CPA compliance.

1 right to conduct an audit that
e Commission may decide the
f the FCC’s determination that

Regardless of whether B
does not comply with AICPA standards, as the finder of fact
proper weight to afford the findings of any such qudit. In ligh
audits should be conducted p

onmmission has concluded that
, it is important to distinguish
contractual rights and the

BellSouth does not have this right under the Agr¢ement; howe
between the partics’ argumenfls conceming fheir respecti
Commission’s discretion in evaluating the evidenge.

y the costs related to adherence
ed Order appeared to base the
standards on the premisc that
such compliance was above and beyond what Had been agrepd to by the parties. Given the
conclusion that AICPA compliance is required by the Agreement, the basis for making NuVox
pay no longer exists.

F. NuVox's Request for a Stay is denjed.

Commission Qrder
Docket No. 12778.U
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NuVox requested that, should the Commjssion permit HellSouth to proceed with the
audit, that it stay the effect of the order under O.C.G.A. § 50-1
any judicial review. NuVox argues that it would be irreparablyl harmed if BellSouth were to
proceed, that it has a likelihood of success on the merits, and that BellSouth would not be
harmed if a stay was granted bedause if NuVox did not prevail on appeal, the time during the
stay of the order would not be precluded from the jaudit. (NuV Objections, p. 22). BellSouth
responds that O.C.G.A. § 50-13-19(d) is inapplicable as it only applies to final orders.
(BellSouth Petition, p. 11). BellSputh also argues that NuVox hds not shown either that it will be
irreparably hanned if the audit is/allowed to proceed or that it has a likelihood of success on the

merits in an appeal.

The Staff recommended that the Commissjon deny the requested stay. The Commission
adopts Staff’s recommendation. | The Commission agrees with BeliSoutl that NuVox has not
shown that it will be irreparably harmed if the hudit is allowed to proceed because it could
recover its out of pocket expenses should it prevail. Morcover| BellSouth will have to come
back before the Commission witl the findings from its audit prior to converting combinations of
loop and transport network elements to special #ccess services,| In addition, NuVox has not
demonstrated that it has a likeliliood of success oh appcal. Thd issue of whether BellSouth has
demonstrated a concem is a question of fact, and|the Commissioh’s determination is entitled to
defercnce on such an issue. Finally, the limited $cope of the a
that NuVox can claim as a result of the Commissidn’s decision.

IV.  CONCLUSION AND ORDERING PARAGRAPHS

The Commission finds and concludes thdl the issues présented to the Commission for
decision should be resolved in accord with the terms and conditipns as discussed in the preceding
sections of this Order, pursuant to the terms of the partics’ |interconaection agreements, the
Federal Act and the State Act.

WHEREFORE 1T IS QRDERED, that [BellSouth wa$
of the parties’ Agreement to demonsirale a cong¢em prior 10 ¢
records in order to confirm that NuVox is complying with its c¢
provider of local exchange servige to its end user%

bligated pursuant lo the tenms
nducting au audit of NuVex's
ification that it is the exclusive

L

ORDERED FURTHER, that BellSouth demonstrated 4 ¢oncern that NuVox was not the
exclusive provider of local exchange service to the end users sorved via the forty-four converted
EELs al issue.

ORDERED FURTHER, that to the extent the Rec ended Order concludes that
BellSouth was providing service to EELs for which NuVox hds contended it is the exclusive
provider, that finding is modified to state that BelISouth has proyided evidence indicating that it
may be providing such service,

ORDERED FURTHER, that BellSou
Agreement, of its intent to audit

provided uale notice, pursuant to the

%

Commission Qrder
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ORDERED FURTHER,
four circuits for which BellSouth

are examined, the Commission m

audit to the other convertied circui

ORDERED FURTHER,
should be limited to those instan

whom the information pertains.

ORDERED FURTHER

with AICPA standards and criteri

ORDERED FURTHER
bringing an auditor into complian,

ORDERED FURTHER,

ORDERED FURTHER,

Hearing Officer is adopted.

ORDERED FURTHER
the preceding sections of this Q
decisions of regulatory policy of

ORDERED FURTHER,
shall not stay the effectiveness of

ORDERED FURTHER
the purposc of entering such fu
proper.

The above by action of
May, 2004,

AL KL
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that the scope of
demonstrated a
ay determine

3.

ces in which Be

y that any audit
B

that NuVox dg
ce with AICPA s

that except as off

, that all finding]
rder are adopted
this Commission

that any motion
"this Order unles:

, that junsdiction
rther order or o
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